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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
CECI LI A ANDREW BUTCHER )

For Appel |l ant: Cecilia Andrew Butcher
in pro. per.

For Respondent: Bruce W Wl ker
Chi ef Counsel

Paul J. Petrozz
Counsel

OPI NI ON

This appeal is nade pursuant to section 18594 of
t he Revenue and Taxation Code trom the action of the Franchise
Tax Roard on the protest of Cecilia Andrew Butcher, fornerly
Cecilia Fite, a?ainst a proposed assessment of additiona
ersonal incone fax in the amount of $149.00, plus interest,
or the year 1975.
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The issues to be decided are: (1) whet her appel | ant
qualified as a head of household in the year in issue; and
(2) whet her respondent properly inposed interest on the pro-
posed deficiency.

Appel I ant and her forner husband separated. on Apri
6, 1975, but did not obtain a final divorce until sonmetinme
during 1976. Neverthel ess, on her 1975 personal income tax
return, apﬁellant specified that her son, Doyle Lee Fite,
qualified her for head of household status. ~Appellant also
had a dependent daughter.

Respondent deni ed head of househol d status because
appel lant was still married at the end of 1975 and had not
been separated from her husband for the entire year of 1975.
Instead, respondent allowed dependent exenption credits for
both chil dren.

_ Section 17042 of the Revenue and Taxation Code
provi des:

For purposes of this part, an individual shal
be considered a head of household if, and only if,
such individual is not married at the close of his
taxabl e year

The phrase "not married", as it is used in that statutory pro-

vision, is defined to include "faln_individual who'is legally
separated from his spouse under a final decree of divorce or

a_decree of separate maintenance ...." (Enphasis added.)
(Rev. & Tax. Code, § 17043, subd. (b).) In addition, a person
who is legally narried may still be considered as not narried

for purposes of head of household status if during the entire
t axabl e year such individual's spouse is not a nenber of the
t axpayer's househol d. (Rev. & Tax. Code, § 17173, subd. (c) (3) .)

Since appellant's spouse was a menber of her house-
hol d durin? a portion of 1975, and since she was not legally
separated from himunder a final decree of divorce or separate
mai ntance at the end of that year, she was not eligible to
file as a head of household for the taxable year 1975. (See
Appeal of Robert J. Evans, Cal. St. Bd. of Equal., Jan. 6,
1977, Appeal of Manciel L. Smith, Cal. St. Bd. of Equal., My
10, 1977; Appeal Of Dennis M Vore, Cal. St. Bd. of Equal.
July 31, E§73.)

_ Appel ant al so protested respondent's addition of

interest to the proposed assessment. The interest was inposed

pursuant to section 18688 of the Revenue and Taxation Code, -
which provides, in pertinent part: ‘
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| nterest upon the ampunt assessed as a deficien-
cy shall be assessed, collected and paid in the sane

manner as the tax ... fromthe date prescrlbed for
the ﬁaynent of the tax until the date the tax is paid.
asi s added.)

This board has previously held that the paynent of

interest on an assessed def|C|encg S nandatory gursuant to
the clear |anguage of section 18688, and cannof be waived.

(Appeal of Amy M. Yamachi, Cal. st. Bd. of Equal., June 28,
1977; Appeal of Audrey C. Jaegle, Cal. St. Bd. of Equal.

June 22, 1976, Appeal of Allan W Shap|ro Cal. St. Bd. of
Equal ., Aug. 1,71974.) The interest 1S not a penalty i nposed
on the taxpayer; it is merely conmpensation for the use of noney,
whi ch accrues upon the deficiency, regardl ess of the reason for
the assessnent. (Appeal of Any M. Yamachi, supra; Appea

Audrey C. Jaegle, supra.)

For the reasons stated above, respondent’'s action
in this matter nmust be sustained.

ORDER
Pursuant to the views expressed in the opinion of

the board on file in this proceeding, and good cause appearing
t herefor,
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| T :1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation Code,
that the action of the Franchise Tax Board on the protest of
Cecilia Andrew Butcher against a proposed assessnent of addi-
tional personal income tax in the amount of $149.00, plus

I nt ergst, for the year 1975, be and the sane is hereby sus-
t ai ned.

Done at Sacramento, California, this 10th day of
Apri | , 1979, by the State Board of Equalization.

& OBy o <)/, Chairman

, Member

1/, Member

2" , , Member

//%\%;% ) Member |
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